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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
BRYON THOMAS BAIN,
)
)
Defendant-Appellant.
)
________________________________)

NO. 43572
BLAINE COUNTY NO. CR 2014-2442
APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
After Bryon Thomas Bain pled guilty to driving under the influence, the district
court sentenced him to ten years, with three years fixed. Mr. Bain moved for
reconsideration of his sentence pursuant to Idaho Criminal Rule 35 (“Rule 35”).
Following a hearing, the district court denied his motion. Mr. Bain appeals from the
district court’s order denying his Rule 35 motion.
Statement of the Facts and Course of Proceedings
In December of 2014, Mr. Bain pled guilty to one count of driving under the
influence (“DUI”), a felony due to a prior felony DUI conviction within the last fifteen
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years. (R., pp.40–41, 50–53, 63.) The prior felony DUI conviction occurred in 2010 in
Ada County (CR 2010-1227). (R., p.41.) Mr. Bain was on probation in the Ada County
case at the time of the instant offense. (R., pp.18–19; Tr. Vol. I,1 p.8, Ls.12–14, p.15,
Ls.14–18.) The underlying sentence in the Ada County case was ten years, with two
years fixed. (Tr. Vol. I, p.13, Ls.13–15.)
At sentencing, the State recommended a prison sentence with “some additional
time” compared to the Ada County sentence. (Tr. Vol. I, p.14, Ls.17–23.) Mr. Bain
informed the district court that he planned to admit to the alleged probation violation in
the Ada County case due to the instant offense. (Tr. Vol. I, p.15, L.24–p.16, L.5.)
Mr. Bain also informed the district court that he had been accepted into the local drug
court. (Tr. Vol. I, p.19, Ls.5–15.) He requested that the district court place him on
probation or retain jurisdiction. (Tr. Vol. I, p.20, Ls.21–24, p.21, Ls.4–5, Ls.15–17, p.21,
L.25–p.22, L.4.) The district court sentenced Mr. Bain to ten years, with three years
fixed. (Tr. Vol. I, p.28, Ls.7–14; R., pp.56, 64.) This sentence would be served
concurrent to any sentence following the revocation of his probation in the Ada County
case. (Tr. Vol. I, p.28, Ls.9–10; R., p.64.) The district court entered an Amended
Judgment of Conviction and Order on February 18, 2015.2 (R., pp.63–65.)
On June 16, 2015, Mr. Bain filed a timely Rule 35 motion for reconsideration of
his sentence. (R., pp.67–69.) He requested that the district court reduce the fixed
portion of his sentence from three to two years, but increase the indeterminate portion

There are two transcripts on appeal. The first, cited as Volume I, contains the
sentencing hearing. The second, cited as Volume II, contains the hearing on Mr. Bain’s
Rule 35 motion.
2 The original judgment, also filed February 18, 2015, erroneously referred to three
counts of driving under the influence. (R., p.57.)
1
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from seven to eight years, so the total unified sentence remained at ten years.
(R., p.67.) Mr. Bain explained that, after sentencing, his Ada County probation was in
fact revoked and the underlying sentence of ten years, with two years fixed, was
imposed. (R., pp.67–68; Tr. Vol. II, p.5, L.2–p.6, L.4.) Mr. Bain requested the one-year
reduction in fixed time in this case “so that he becomes eligible for parole and programs
on the same schedule” for the two sentences. (R., p.68.) The district court held a
hearing on Mr. Bain’s Rule 35 motion, and Mr. Bain testified. (R., p.80; see generally
Tr. Vol. II, p.3, L.1–p.29, L.25.) The district court denied the motion. (Tr. Vol. II, p.29,
Ls.1–22.) On August 5, 2015, the district court entered an Order on I.C.R. 35 Motion for
Correction or Reduction of Sentence. (R., pp.82–85.) Mr. Bain filed a timely notice of
appeal from the district court’s order. (R., pp.98–100.)
ISSUE
Did the district court abuse its discretion by denying Mr. Bain’s Rule 35 motion?
ARGUMENT
The District Court Abused Its Discretion By Denying Mr. Bain’s Rule 35 Motion
“A Rule 35 motion for reduction of sentence is essentially a plea for leniency,
addressed to the sound discretion of the court.” State v. Carter, 157 Idaho 900, 903
(Ct. App. 2014). In reviewing the grant or denial of a Rule 35 motion, the Court must
“consider the entire record and apply the same criteria used for determining the
reasonableness of the original sentence.” Id. The Court “conduct[s] an independent
review of the record, having regard for the nature of the offense, the character of the
offender and the protection of the public interest.” State v. Burdett, 134 Idaho 271, 276
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(Ct. App. 2000). “Where an appeal is taken from an order refusing to reduce a sentence
under Rule 35,” the Court’s scope of review “includes all information submitted at the
original sentencing hearing and at the subsequent hearing held on the motion to
reduce.” State v. Araiza, 109 Idaho 188, 189 (Ct. App. 1985). “When presenting a Rule
35 motion, the defendant must show that the sentence is excessive in light of new or
additional information subsequently provided to the district court in support of the Rule
35 motion.” State v. Huffman, 144 Idaho 201, 203 (2007).
Mr. Bain’s request for a reduction in the fixed portion of his sentence was based
primarily on new or additional information surrounding his need for treatment and
programming. Mr. Bain had been approved to attend the Therapeutic Community
Program in prison, but he would not be able to participate until about the last nine
months of his sentence—or later, depending on the number of beds available. (R., p.68;
Tr. Vol. II, p.8, L.22–p.11, L.8, p.18, Ls.5–9.) As stated by his physician, Mr. Bain was in
great need of treatment for his mental health and substance abuse issues. His
physician wrote, “He has a life long history of depression and many years of intermittent
substance and alcohol abuse. It is very important for his health that he receive medical
and psychiatric treatment for depression and substance abuse.” (Presentence
Investigation Report (“PSI”),3 p.40.) Mr. Bain had recently been diagnosed with major
depression and anxiety. (R., p.68; PSI, p.40; Tr. Vol. II, p.6, L.25–p.7, L.4.) While in
prison, he took prescription medication for these mental health conditions, but he
received no mental health counseling. (Tr. Vol. II, p.8, Ls.10–12.) Mr. Bain also met the

Citations to the PSI refer to the electronic file of the confidential exhibits titled
“SEALED-presentence report.”
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lifetime criteria for substance dependence, including amphetamine, alcohol, cocaine,
and cannabis dependence with physiological symptoms and hallucinogen abuse. (PSI,
pp.28–29.) He most recently struggled with alcohol abuse. (PSI, pp.16–17; Tr. Vol. II,
p.6, Ls.15–21.) Despite his issues with alcohol abuse, Mr. Bain did not receive any
substance abuse counseling in prison. (Tr. Vol. II, p.8, Ls.16–18.) Further, Mr. Bain
expressed a commitment to treatment multiple times and demonstrated that
commitment through his actions. (Tr. Vol. I, p.15, L.24–p.16, L.5, p.17, Ls.5–21, p.17,
L.25–p.18, L.17, p.18, L.25–p.19, L.10, p.25, Ls.15–17; Tr. Vol. II, p.13, L.12.) For
example, he sought to get his probation violation resolved quickly in order “to be
sentenced as soon as possible so that he can continue to work on his rehabilitation plan
and his treatment plan.” (Tr. Vol. I, p.15, L.24–p.16, L.5.) Similarly, while awaiting
sentencing, Mr. Bain’s request for mental health counseling was granted, and he paid to
see a counselor every other week. (Tr. Vol. I, p.17, L.25–p.18, L.3.) He also attended
Alcoholics Anonymous meetings while awaiting sentencing. (Tr. Vol. I, p.18, Ls.9–11.)
But until he starts the Therapeutic Community, he will not receive any counseling in
prison. (Tr. Vol. II, p.11, Ls.9–12; R., p.68.) Thus, Mr. Bain requested a shorter fixed
term to be eligible to begin this crucial programming for his mental health and substance
abuse issues. (R., pp.67–68.) He submits that the district court abused its discretion by
denying his Rule 35 motion to reduce his fixed term.
In addition, Mr. Bain explained that a shorter fixed term would increase his
chances to enter the Work Center. (R., p.68.) Mr. Bain hoped to participate in the Work
Center until he started Therapeutic Community Program. (Tr. Vol. II, p.27, L.11–p.28,
L.21.) Blaine County does not have any half-way house facilities or funding for recent
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parolees, so Mr. Bain would have to pay for his own residence and aftercare treatment.
(R., p.68.) Entering the Work Center sooner would allow Mr. Bain to make higher wages
and send money home to his mother to support her and maintain his residence.
(R., p.68; Tr. Vol. II, p.19, Ls.5–9.)

Mr. Bain planned to live with his mother on

probation. (Tr. Vol. I, p.19, Ls.16–18; Tr. Vol. II, p.12, L.19–p.13, L.1.) Mr. Bain’s mother
is “somewhat disabled and needs his assistance in day-to-day life,” including financial
assistance. (Tr. Vol. I, p.19, Ls.16–19; Tr. Vol. II, p.13, Ls.2–8.) Based on this reason,
as well as his need for treatment, Mr. Bain submits that the district court abused its
discretion by denying his Rule 35 motion.
As explained by Mr. Bain in his Rule 35 motion and at the hearing, Mr. Bain was
not requesting an overall shorter sentence. (R., pp.67, 69; Tr. Vol. II, p.19, Ls.2–3.) He
recognized and understood the need for punishment for his offense. (Tr. Vol. I, p.22,
L.25–p.23, L.13; Tr. Vol. II, p.17, Ls.12–13.) Mr. Bain’s total unified sentence of ten
years would stay the same, allowing for a significant period of time on parole in both the
instant offense and the Ada County case. (Tr. Vol. II, p.19, Ls.2–4.) A reduction in the
fixed term of his sentence, however, would allow him to get the treatment he needs and
wants so that he can get back to work, assist his mother, and become a productive
member of society again. (See Tr. Vol. II, p.19, Ls.5–9.) Therefore, Mr. Bain asserts that
it was an abuse of discretion for the district court to deny his Rule 35 motion.
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CONCLUSION
Mr. Bain respectfully requests that this Court vacate the district court’s order
denying his Rule 35 motion and remand for further proceedings.
DATED this 3rd day of February, 2016.

__________/s/_______________
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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